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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

CENTRAL STATES, SOUTHEAST ) 

AND SOUTHWEST AREAS HEALTH ) 

AND WELFARE FUND, and  ) 

HOWARD MCDOUGALL, Trustee, ) 

      ) No. 08 CV 2476 

    Plaintiffs, ) JUDGE CASTILLO 

    ) MAGISTRATE JUDGE KEYS 

v.    ) 

    ) 

JANE HILL JOHNSON and  ) 

SHARON ROBINSON HORNE,  ) 

      ) 

Defendants. ) 

 

DEFENDANT HORNE’S RESPONSE TO 

DEFENDANT JOHNSON’S TRANSFER MOTION 

 
 Defendant SHARON ROBINSON HORNE, hereinafter “Defendant Horne,” by 

her attorneys, TEWS, THEISEN & THEISEN, in response to Defendant Jane Hill 

Johnson’s Motion To Transfer This Case To United States District Court For The Eastern 

District Of Tennessee, states as follows: 

1. This action for interpleader was brought by the Central States, Southeast 

and Southwest Areas Health and Welfare Fund, hereinafter “the Plan,” and Howard 

McDougall, Trustee, hereinafter “Plaintiffs,” to determine which of the defendants is 

entitled to a $40,000 Accidental Death and Dismemberment Benefit (“AD & DB”).  The 

Complaint was brought under Federal Rule of Civil Procedure 22(1), invoking the 

Court’s subject-matter jurisdiction based on a federal question under Section 502(a)(3) of 

the Employee Retirement Income Security Act of 1974 (“ERISA”), 29 U.S.C. § 

1132(a)(3).  Commercial Nat. Bank of Chicago v. Demos, 18 F.3d 485, 488 (7th Cir. 

1994); Gelfren v. Republic Nat. Life Ins. Co., 680 F.2d 79 (9th Cir. 1982). 
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2. As the Complaint alleges, this Court has jurisdiction under Section 

502(e)(1) of ERISA, 29 U.S.C. § 1132(e)(1), and venue is based on Section 502(e)(2) of 

ERISA, 29 U.S.C. § 1132(e)(2), which provides that such actions may be brought “in the 

district where the Plan is administered, where the breach took place, or where a defendant 

resides or may be found.”  Here, the Northern District of Illinois is the district wherein 

the Plan is administered at its principal place of business in Rosemont, Illinois.  

Complaint, ¶ 3.  See Sprinzen v. Supreme Court of New Jersey, 478 F.Supp. 722 

(S.D.N.Y. 1979) (an employee benefit plan is administered where the plan’s offices are 

located, where its affairs are conducted, where its trustees meet, and where its records are 

kept). 

3. Defendant Horne and Defendant Jane Hill Johnson, hereinafter 

“Defendant Johnson,” have each admitted this Court’s jurisdiction and venue in their 

answers to the Complaint.  Defendant Horne Answer, ¶¶ 2 & 3; Defendant Johnson 

Answer, ¶¶ 2 & 3.  However, Defendant Johnson further contends that “proper venue also 

lies in the United States District Court for the Eastern District of Tennessee at 

Greeneville, Tennessee…”  Defendant Johnson Answer, ¶3.  Defendant Horne disputes 

this, in that, contrary to Defendant Johnson’s mistaken allegations at Paragraph 2 of her 

Answer and Paragraph 2 of her Motion, Defendant Horne resides in North Carolina and 

has resided there prior to the filing of the Complaint in this case.  See Defendant Horne 

Answer, ¶ 8. 

4. Motions to transfer venue are made pursuant to 28 U.S.C. § 1404(a), 

which provides that, “[f]or the convenience of the parties and witnesses, in the interest of 

justice, a district court may transfer any civil action to any other district or division where 
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it might have been brought.”  28 U.S.C. § 1404(a); Coffey v. Van Dorn Iron Works, 796 

F.2d 217, 219 (7th Cir. 1986).  To prevail on a motion to transfer under § 1404(a), the 

moving party must demonstrate that: “(1) venue is proper in the transferor district; (2) the 

transferee district is one where the action might have been brought (both venue and 

jurisdiction are proper); and (3) the transfer will serve the convenience of the parties and 

witnesses and will serve the interest of justice.”  Von Holdt v. Husky Injection Molding 

Systems, Ltd., 887 F.Supp. 185, 188 (N.D. Ill. 1995).  As already indicated, both 

defendants concede the propriety of venue in the transferor district.  However, Defendant 

Johnson has not demonstrated the second and third elements of this test, and it is her 

burden to do so.  Coffey, supra, 796 F.2d at 219-20 (movant has the burden of showing 

that “the transferee forum is clearly more convenient.”); Von Holdt, supra, 887 F.Supp. at 

188. 

5. Defendant Johnson has not demonstrated that venue is proper in the 

proposed transferee court.  “[T]he power of a district court under § 1404(a) to transfer an 

action to another district is made to depend not upon the wish or waiver of the defendant 

but, rather, upon whether the transferee district was one in which the action might have 

been brought by the plaintiff.”  Hoffman v. Blaski, 363 U.S. 335, 343-44 (1960); 

Prudential Insurance Company of America v. Rodano, 493 F.Supp. 954, 955 (E.D. Pa. 

1980) (transferee district must be one in which the case might have been originally 

instituted).  Defendant Johnson has not demonstrated that the Complaint could initially 

have been filed in the Eastern District of Tennessee, because the Plan is not administered 

there, a fact which Defendant Johnson has admitted in Paragraph 2 of her Answer, no 

breach of fiduciary duty occurred there, and Defendant Horne does not reside there or 
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have sufficient contacts to “be found” there.1  See 29 U.S.C. § 1132(e)(2); Boyer v. J.A. 

Majors Company Employees’ Profit Sharing Plan, 481 F.Supp. 454, 459 (N.D. Ga. 

1979).  Although § 1132(e)(2)’s service of process clause creates nationwide jurisdiction, 

it does not create nationwide venue.  Waeltz v. Delta Pilots Retirement Plan, 301 F.3d 

804, 808-10 (7th Cir. 2002).  Instead, a defendant resides or “may be found,” for ERISA 

venue purposes, in any district in which the defendant’s “minimum contacts” would 

support the exercise of personal jurisdiction.  Id.; Strickland v. Trion Group, Inc., 463 

F.Supp.2d 921, 927 (E.D. Wis. 2006) (“[I]f I construed ‘resides’ to authorize nationwide 

venue, I would effectively render superfluous the Waeltz court’s conclusion that ‘may be 

found’ does not permit such venue.”); Laurent v. PriceWaterhouseCoopers LLP, 2005 

WL 1221304, *2 (S.D., Ill. 2005) (Although the ERISA venue provision is broad, it is not 

unlimited, and Waeltz does not support an interpretation that “resides” equals personal 

jurisdiction.). 

6. Specifically, Defendant Johnson has not shown that Defendant Horne’s 

“minimum contacts” with the Eastern District of Tennessee on or after April 30, 2008, 

the date of the Complaint in this case, “would support the exercise of personal 

jurisdiction under the rule of International Shoe Co. v. Washington, 326 U.S. 310 

(1945).”  Waeltz, supra, 301 F.3d at 810; Wild v. Subscription Plus, Inc., 292 F.3d 526, 

528 (7th Cir. 2002) (“jurisdiction is normally determined as of the date of the filing of the 

suit”); Moore v. Rohm & Haas Co., 446 F.3d 643, 646 (6th Cir. 2006).  In Paragraph 6 of 

                                                
1  Although Defendant Johnson herself resides in the Eastern District of Tennessee, 
where there is more than one defendant, venue under 29 U.S.C. § 1132(e)(2) must be 
proper as to both.  Strickland v. Trion Group, Inc., 463 F.Supp.2d 921, 924, 925-27 (E.D. 
Wis. 2006); Board of Trustees v. Sullivant Avenue Properties, LLC, 508 F.Supp. 2d 473, 
477 (E.D. Va. 2007) (“ERISA’s venue provision, 29 U.S.C. § 1132(e)(2) provides for 
venue where the Defendants reside - in this case within the proposed transferee forum.”). 
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her Motion, Defendant Johnson alleges that Defendant Horne was named as a defendant 

in a 2007 civil action brought by her in the Probate Court for Greene County at 

Greeneville, Tennessee, concerning the right to payment of the $40,000 AD & DB from 

the Plan, which was not named as a party.  Defendant Horne resided in Mosheim, 

Tennessee, at that time.  The parties settled part of this lawsuit and an Agreed Order was 

entered in that regard in September 2007.  See Exhibit A to this Response.  As already 

noted, Defendant Horne now resides in North Carolina, see Defendant Horne’s Answer to 

Complaint, ¶ 8, and has resided there since late 2007.  Defendant Johnson has neither 

alleged nor shown any additional contact by Defendant Horne with Tennessee since she 

moved to North Carolina.  Therefore, unless this Court determines that Defendant 

Horne’s prior residence and status as a defendant in a pending lawsuit in Tennessee 

probate court are sufficient minimum contacts with the Eastern District of Tennessee, 

Defendant Johnson has not shown that Defendant Horne “may be found” in that district 

under § 1132(e)(2), or that it is a proper transferee district under § 1404(a). 

7. Regardless of whether the Eastern District of Tennessee is a proper 

transferee district under §1404(a), Defendant Johnson has not demonstrated that the 

requested venue transfer will serve the convenience of the parties and any witnesses and 

will serve the interest of justice.  Von Holdt, supra, 887 F.Supp. at 188.  In evaluating the 

convenience and fairness of transfer under § 1404(a), a court must consider both the 

private interests of the parties and the public interest of the court.  Id.  Private interests 

include: (1) plaintiff’s choice of forum, (2) the situs of material events, (3) the relative 

ease of access to sources of proof in each forum including the court’s power to compel 

the appearance of unwilling witnesses at trial and the costs of obtaining the attendance of 
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witnesses, (4) convenience to the parties - specifically, their respective residences and 

abilities to bear the expense of trial in a particular forum.  Id.  Public interest factors 

include the court’s familiarity with applicable law and the desirability of resolving 

controversies in their locale.  Id. 

8. Defendant Johnson has only addressed some of these factors, and the ones 

she has addressed are unsupported legally or factually. 

(1) Plaintiff’s Choice of Forum 

Defendant Johnson has not addressed the significance of Plaintiffs’ choice of 

forum.  However, since this is an interpleader action in which the Plaintiffs have been 

discharged, their choice of forum is probably a neutral factor.  See, e.g., Mutual of 

Omaha Insurance Company v. Dolby, 531 F.Supp. 511, 514 (E.D. Pa. 1982) (“[T]he 

presumption [in favor of choice of forum] is inapplicable in an interpleader action if the 

party or parties that initiated the action are discharged prior to trial.”). 

(2) Situs of Material Events 

Defendant Johnson states in Paragraph 2 of her Answer that “the only connection 

the Northern District of Illinois has with this case is that the fund is administered there 

and the principal office of Plaintiffs is located there.”  However, this case grows out of 

the Plan’s administration, and will largely focus on the legal significance of Plan 

documents.  Construction of the terms of the Plan’s AD & DB and its beneficiary 

designation terms under ERISA, will be an important question of law for this Court.  See 

Filipowicz v. American Stores Benefit Plans Committee, 56 F.3d 807, 812 (7th Cir. 1995) 

(In determining whether an employee is entitled to benefits under an insurance policy, a 

court must look to the terms of that policy as a preliminary question of law.); AON 
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Corporation Accidental Death and Dismemberment Plan v. Hohlweck, 223 F.Supp.2d 

510, 514 (S.D.N.Y. 2002) (In determining an ERISA beneficiary, the court must look 

first to the plan document itself; if the plan document is clear, that ends the matter.); 

Kitchen v. North American Accident Insurance Company, 2 Ill.App.2d 23, 26, 118 

N.E.2d 48 (3d Dist. 1954) (“It is a well established rule that the right of an insured to 

change beneficiaries under an insurance policy is dependent upon the terms of such 

policy.”). 

In Paragraphs 4, 5 and 6 of her Motion, Defendant Johnson alleges her divorce 

action pending in the Greenville, Tennessee Chancery Court at the time of Robert M. 

Johnson’s death, Robert M. Johnson’s accidental death in Greene County, Tennessee on 

June 17, 2007, and the administration of Robert M. Johnson’s estate together with a civil 

action in the Probate Court for Greene County at Greeneville, Tennessee with respect to 

the $40,000 AD & DB at issue.  Out of all of this, the only relevant fact occurring in the 

Eastern District of Tennessee was the Tennessee divorce court’s entry of the automatic 

injunction at the outset of Defendant Johnson’s divorce action which was never 

concluded.  A copy of the Tennessee order at issue is attached as Exhibit A to Defendant 

Horne’s Answer.  Whether that automatic injunction constitutes a Qualified Domestic 

Relations Order (QDRO) for ERISA pre-emption purposes is the central legal issue that 

this Court must determine.  Under Article XIV, § 14.09 of the Plan, which governs 

payment of the AD & DB, any payment, whether to Defendant Horne or Defendant 

Johnson, would pass outside the Estate of Robert M. Johnson.  See Complaint, ¶¶ 12, 13, 

16 & 17.  Thus, the pending estate proceedings are irrelevant. 

(3) Access to Evidence & Convenience of Witnesses 
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Although Defendant Johnson summarily alleges in Paragraph 7 of her Motion 

“[t]hat the evidence and witnesses in this case are all present in the United States District 

Court for the Eastern District of Tennessee at Greeneville, Tennessee,” she has not 

identified any of this evidence nor any of the alleged witnesses or the substance of what 

they would testify to.  Her broad statement is also incorrect in that Defendant Horne is a 

potential witness and she is not “present” in the Eastern District of Tennessee.  Thus, it is 

impossible for the Court to assess the nature, quality or significance of such alleged 

evidence and witnesses to the issues in this case.  Hanley v. Omarc, 6 F.Supp.2d 770, 

775-76 (N.D. Ill. 1998); Von Holdt, supra, 887 F.Supp. at 189; National Union Fire 

Insurance Company of Pittsburgh v. Coric, 924 F.Supp. 373, 379 (N.D. N.Y. 1996).  

Moreover, Defendant Johnson has not provided any reasons why potential evidence or 

witnesses would be unavailable or inconvenienced if trial were held in the Northern 

District of Illinois.  Board of Trustees, supra, 508 F.Supp. 2d at 478 (alleged convenience 

of witnesses does not weigh in favor of transfer where movant has failed to identify any 

witnesses or offer any reasons or factual basis as to why witnesses would be unavailable 

or inconvenienced if trial were held in the transferor district).  Although the location of 

documentary evidence neither militates for nor against transfer, see, Hanley, 6 F.Supp. 2d 

at 775; Von Holdt, 887 F.Supp. at 190, as already indicated above, most of the pertinent 

documents are located where the Plan was administered in the Northern District of 

Illinois. 

Moreover, the material facts are essentially undisputed and there will be little 

need for witness testimony.  As the Complaint alleges in Paragraphs 23 to 25, the central 

issue in this case is a legal one, that is, whether the automatic injunction of the Tennessee 
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divorce court referred to in Paragraphs 15, 21 and 23 of the Complaint constituted a 

QDRO under ERISA.  See 29 U.S.C. §§ 1144(a), (b)(7) and (c)(1); Boggs v. Boggs, 520 

U.S. 833, 846-47 (1997) (Unlike QDROs, domestic relations orders in general are not 

exempt from ERISA’s general pre-emption clause, 29 U.S.C. § 1144(b)(7).).  If this 

Court determines that this automatic injunction was not a QDRO under ERISA, its force 

and effect are pre-empted by ERISA.  Thus, there is great potential that this case may be 

disposed of by summary judgment on the documents with minimal need of witnesses.  

Heller Financial, Inc. v. Midwhey Powder Co., Inc., 883 F.2d 1286, 1294 (7th Cir. 1989); 

AON Corporation Accidental Death and Dismemberment Plan, supra, 223 F.Supp.2d at 

514-17; Sentry Select Insurance Company v. LBL Skysystems (U.S.A.), Inc., 486 

F.Supp.2d 496, 506 (E.D. Pa. 2007). 

(4) Convenience of the Parties 

Defendant Johnson does not address the convenience to both parties of a transfer 

to the Eastern District of Tennessee.  Why is the Eastern District of Tennesse any more 

convenient than the district of an appropriate Federal Court in North Carolina, where 

Defendant Horne resides?  Defendant Horne has already retained counsel in the Northern 

District of Illinois and submitted to this Court’s jurisdiction and venue.  Requiring 

Defendant Johnson to do the same, treats each of the defendants equally and fairly.  

Moreover, as the Seventh Circuit recognized in Board of Trustees, Sheet Metal Workers’ 

National Pension Fund v. Elite Erectors, Inc., 212 F.3d 1031, 1037 (7th Cir. 2000), “Easy 

air transportation, the rapid transmission of documents, and the abundance of law firms 

with nationwide practices, make it easy these days for cases to be litigated with little 

extra burden in any of the major metropolitan areas.”  This Court has similarly 
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recognized that, given technological advances, “[I]n to day’s modern-day world, 

litigating a case in a distant forum is not an excessive burden.”  Von Holdt, supra, 887 

F.Supp. at 190. 

Defendant Johnson’s unsupported allegations in Paragraph 2 of her Answer that 

she is “financially unable to come to Illinois to defend or to hire an attorney to defend in 

Illinois,” fall far short of establishing that a transfer to the Eastern District of Tennessee is 

required for this reason.  Heller Financial, Inc., supra, 883 F.2d at 1293 (“[T]he mere 

inconvenience of having to travel to Chicago to litigate did not require the district court 

to transfer the case…”); Chicago, Rock Island and Pacific Railroad Company v. Igoe, 

220 F.2d 299, 304 (7th Cir. 1955) (“We give little weight to the claim that plaintiff will be 

required to hire an Iowa attorney if the transfer is ordered.”); Board of Trustees, supra, 

508 F.Supp. 2d at 478-79 (Defendants “offer no convincing evidence suggesting that they 

would be financially incapable of defending suit in Virginia.”); National Union Fire 

Insurance Company of Pittsburgh, supra, 924 F.Supp. at 379 (unsupported claim of 

financial hardship affords no meaningful basis for venue transfer). 

Moreover, available records suggest that Defendant Johnson may have sufficient 

available financial resources.  First of all, she received a $28,000 settlement from 

Defendant Horne out of the initial $40,000 double indemnity payment provided by the 

Plan.  See Exhibit A to this Response.  Secondly, she has retained many of her deceased 

husband’s assets, some of which may have considerable financial value.  See Exhibits B 

& C to this Response.  Since it is likely that this case may be resolved by summary 

judgment motion, the financial cost of litigation in the Northern District of Illinois should 
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not be beyond Defendant Johnson’s available financial resources.  Sentry Select 

Insurance Company, supra, 486 F.Supp.2d at 506. 

Defendant Johnson also fails to address the convenience to Defendant Horne of 

the requested transfer.  Certainly, Defendant Johnson has not alleged nor demonstrated 

that she is financially worse off than Defendant Horne.  Moreover, the requested transfer 

would impose an additional hardship on Defendant Horne, in that she would lose the 

continuity of retained counsel who is not a member of the Tennessee or Eastern District 

of Tennessee bars and would not be able to travel with the case if it were transferred.  

Thus, where, as in this case, the requested transfer would merely shift the inconvenience 

from Defendant Johnson to Defendant Horne, it is inappropriate.  Heller Financial, Inc., 

supra, 883 F.2d at 1294; Hanley, supra, 6 F.Supp.2d at 776; Joslyn Manufacturing Co. v. 

Amerace Corporation, 729 F.Supp. 1219, 1226 (N.D. Ill. 1990); Kubin-Nicholson Corp. 

v. Gillon, 525 F.Supp.2d 1071, 1075 (E.D. Wis. 2007). 

Public Interest Factors 

Defendant Johnson has not addressed any public interest factors other than to 

suggest that the material events in this case all occurred in the Eastern District of 

Tennessee.  As noted above with respect to the situs of material events, Defendant Horne 

disputes this allegation.  “Public interest factors include the court’s familiarity with 

applicable law and the desirability of resolving controversies in their locale.”  Von Holdt, 

supra, 887 F.Supp. at 188.  Here, since the case is based on Federal question jurisdiction, 

it can be safely assumed that this Court is as familiar with ERISA, which governs this 

dispute, as a judge in the Eastern District of Tennessee.  See Rodolff v. Provident Life & 

Accident Insurance Company, 2001 WL 34083814, *4 (S.D. Cal. 2001) (“The controlling 
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law is federal law, thereby avoiding any conflict of law.”).  Moreover, the key issues in 

this case arise out of the administration of the Plan and will be resolved by the Court’s 

interpretation of Plan documents and its determination of whether the automatic 

injunction of the Tennessee divorce court constitutes a QDRO under ERISA.  Therefore, 

the Northern District of Illinois may be the most desirable forum for resolving this case.  

This conclusion is supported by the fact that, since the Plan is based in this district and 

files many, if not most, of its actions here, retention of the case by the Court would favor 

a consistent interpretation of ERISA to the Plan.  See Board of Trustees, supra, 508 

F.Supp.2d at 479. 

WHEREFORE, since Defendant Johnson has not satisfied her burden of 

demonstrating that the Eastern District of Tennessee is a proper and clearly more 

convenient forum under 28 U.S.C. § 1404(a), her motion to transfer the case to that 

district should be denied. 

Respectfully submitted, 
 

      SHARON ROBINSON HORNE 
 
      By: /s/ Mark J. Vogel    
       Mark J. Vogel (ARDC # 3129207) 
       One of her Attorneys 
 
Mark J. Vogel 
Kenneth F. Theisen 
Tews, Theisen & Theisen 
One North LaSalle 
Suite 3000 
Chicago, IL  60602 
(312) 782-7320 
Attorney I.D. #09912 
mjvogel@ameritech.net 
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CERTIFICATE OF SERVICE 

 I, Mark J. Vogel, one of the attorneys for Defendant Sharon Robinson Horne, 

certify that on June 23, 2008, I electronically filed the foregoing document entitled 

Defendant Horne’s Response to Defendant Johnson’s Transfer Motion with the Clerk of 

the Court using the ECF system which will send notification of such filing to all parties 

of record with that system. 

 I further certify that a copy of the foregoing document was mailed on June 23, 

2008, via the U.S. Postal Service, to: 

 Jane Hill Johnson 

 66 Redwood Lane 

 Mosheim, Tennessee  37818. 

 

/s/ Mark J. Vogel    

       Mark J. Vogel (ARDC # 3129207) 

       Attorney for Sharon Robinson Horne 

 

Mark J. Vogel 

Kenneth F. Theisen 

Tews, Theisen & Theisen 

One North LaSalle 

Suite 3000 

Chicago, IL  60602 

(312) 782-7320 

Attorney I.D. #09912 

mjvogel@ameritech.net 
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